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Crowd-sourced funding – an innovative funding model for innovative business 
 
Presented at the QUT Intellectual Property and Innovation Law, 3D Printing Regulation Workshop, 
29 April 2016.  
 
Anne Matthew* 
 
As is so often the case with digital disruption, the law tends to play catch-up in the face of innovation. 
The law is currently grappling with how best to regulate crowd-sourced equity funding. In Australia 
these deliberations are taking place within a broader debate as to how to formulate a policy 
framework supportive of innovation and entrepreneurship.1 Today I will consider how innovation 
theory can show us how these two objectives might be achieved to the best advantage of small 
business and the economy.2 The immense potential of 3D printing may turn on the effectiveness of 
such policy development. In a nutshell I suggest that we may achieve these objectives if the moment 
were seized to rethink corporate vehicles available to these enterprises and provide them with an 
option that can have access to innovative funding, limited liability and a raft of other much needed 
features such as a simplified set up, and closure, simplified dispute resolution mechanisms and a 
purpose built insolvency regime. 
Today I will look at how legal support for crowd sourced equity funding falls within an overall policy 
objective to support innovative small business; outline the proposed legislation and examine that 
proposed legislation within a framework that suggests that it may not succeed in its present form. I’ll 
conclude with some suggestions as to how we can make the most of this opportunity to consider the 
role of crowd sourced equity funding in supporting innovative business, particularly start ups and 
small enterprise. 
(1) Legal support for crowd sourced equity funding falls within an overall policy objective to 
support innovative small business. 
Goal driven crowd sourced fundraising involves a call for contributions made online to the public.3 
Individual contributions may be small, but given the number of contributions, significant funds can be 
raised.4 Crowdfunding is not a recent phenomenon. In 1885 over 120,000 small donations, most less 																																																								*	 Lecturer,	 School	 of	 Law,	 Queensland	 University	 of	 Technology	 (QUT),	 Commercial	 and	 Property	 Law	1 	Australian	 Government,	 Financial	 System	 Inquiry	 Report	 (‘Murray	 Inquiry’),	 Recommendation	 18;	Productivity	 Commission,	 Business	 Set	 up,	 Transfer	 and	 Closure	 (Final	 Report,	 7	 December	 2015);	Australian	 Government,	 National	 Innovation	 and	 Science	 Agenda	 (‘National	 Innovation	 and	 Science	
Agenda’)	<http://www.innovation.gov.au/page/national-innovation-and-science-agenda-report>.	2	Horst	 Hanusch	 and	 Andreas	 Pyka,	 'A	 roadmap	 to	 comprehensive	 neo-Schumpeterian	 economics'	 in	Horst	Hanusch	and	Andreas	Pyka	(eds),	Elgar	Companion	to	neo-Schumpeterian	Economics	(Edward	Elgar,	2007)	1160.	3	See	 Ethan	 Mollick,	 ‘The	 Dynamics	 of	 Crowdfunding:	 An	 Exploratory	 Study’	 (2014)	 29(1)	 Journal	 of	
Business	Venturing	1,	2-3;	Loreta	Valanciene	and	Sima	Jegelviciute,	 ‘Valuation	of	Crowdfunding:	Benefits	and	 Drawbacks’	 (2013)	 18(1)	Economics	 and	Management	39;	 Othmar	M	 Lehner,	 Elisabeth	 Grabmann	and	Carina	Ennsgraber,	 ‘Entrepreneurial	Implications	of	Crowdfuding	as	Alternative	Funding	Source	for	Innovations’	(2015)	17	(1-2)	Venture	Capital	171,	172.	4	Lehner	 et	 al,	 above	 n	 3,	 171-172;	 Andrea	 Ordanini,	 Lucia	 Miceli,	 Marta	 Pizzetti	 and	 A	 Parasuraman,	‘Crowd-funding:	 Transforming	 customers	 into	 investors	 through	 innovative	 service	 platforms’	 (2011)	22(1)	Journal	of	Service	Management	443,	444-445;	Jake	Hobbs,	Georgiana	Grigore	and	Mike	Molesworth,	‘Success	 in	 the	Management	of	Crowdfunding	Projects	 in	 the	Creative	 Industries’	 (2016)	26(1)	 Internet	
Research	146,	147-148	
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than a dollar raised more than $100,000 to complete the base pedestal of the Statute of Liberty.5 Of 
course being pre-internet, the call for funds was made in a newspaper by its owner, Pulitzer, pleading 
with New Yorkers to contribute.6 Last year an Australian father and son who invented an eco-friendly 
way to get honey from a bee hive wanted to raise funds before taking the hive to market. They aimed 
to raise enough funds on Indiegogo to build 100 hives. They raised that within minutes and ended 
with $12 million US dollars.7 In this form of crowdfunding the inventor sells an innovative product 
and raises capital in a way that still allows complete control over their business model. Venture 
capital tends to involve relinquishing that control in exchange for equity and this is not always in 
alignment with the preferred business model of the innovator.8  
With crowd-sourced equity funding the business offers investors equity rather than a product or 
reward. Equity crowdfunding is an innovative and disruptive capital raising. It is ironic that 
crowdfunding has been used to fund innovations capable of disrupting markets, and now 
crowdfunding itself is disrupting the financial services system. It could turn microfinance practice on 
its head, which is a positive development since there are grave concerns about predatory microfinance 
particularly in developing nations.9 These concerns about access to finance for small and new firms 
has in turn triggered some rethinking about the best legal form for enterprise.10 These are concerns 
being raised on an international stage that much of the law pertaining to companies world over is 
antiquated, out of date or unnecessary for small enterprise.11  
The debate about how best to legislate and regulate crowd sourced equity funding centres on how best 
to balance two important competing interests: The interests of the companies seeking to raise funds in 
this way, and the interests of those investing.12 One of the central objectives of regulators such as 
ASIC is to maintain confidence in efficient markets.13 Maintaining this confidence require investors to 
be protected from fraud,14 but the question that remains is whether investors should be protected from 																																																								5 	US	 National	 Park	 Service,	 Joseph	 Pulitzer:	 Statue	 of	 Liberty	 National	 Monument	<https://www.nps.gov/stli/learn/historyculture/joseph-pulitzer.htm>;	 US	 National	 Park	 Service,	
Pulitzer:	 In	 Depth	 <https://www.nps.gov/stli/learn/historyculture/pulitzer-in-depth.htm>;	 Crowdfund	Insider,	Kickstarter:	On	this	Date,	Joseph	Pulitzer	Completed	Crowdfunding	Project	for	Statue	of	Liberty	(11	August	 2014)	 <https://www.crowdfundinsider.com/2014/08/46581-kickstarter-date-joseph-pulitzer-completed-crowdfunding-	project-statue-liberty/>.	6	Ibid.	7	Peter	Farquhar,	 Innovation	Nation:	The	story	of	Flow	Hive,	the	Australian	Honey	Harvester	that	rewrote	
the	crowdfunding	rule	book	(30	October	2015)	<https://www.businessinsider.com.au/innovation-nation-the-story-of-flow-hive-the-australian-honey-harvester-that-took-kickstarter-by-storm-2015-10>.	8	Lehner	et	al,	above	n	4;	Ordanini	et	al,	above	n	4.	9	United	 Nations	 Commission	 on	 International	 Trade	 Law	 (UNCITRAL),	 Report	 of	 Working	 Group	 I	
(MSMEs)	on	the	work	of	its	twenty-second	session	(New	York,	10-14	February	2014),	A/CN.9/800),	2.	10	Ibid.	 See	 also	 Business	 Set	 up,	 Transfer	 and	 Closure,	 above	 n	 1,	 Recommendation	 3.1,	 95	 where	 the	Productivity	 Commission	 considered	 the	 possibility	 of	 a	 new	 simple	 entity	 for	 small	 business	 in	 the	context	of	its	consideration	of	business	set	up.	11	See	UNCITRAL,	Report	of	Working	Group	I	 (MSMEs)	on	the	work	of	 its	 twenty-third	session	(Vienna,	17-21	November	2014),	A/CN.9/825);	UNCITRAL,	Report	of	Working	Group	I	(MSMEs)	on	the	work	of	its	twenty-fourth	session	(New	York,	13-17	April	2015),	A/CN.9/831;	UNICTRAL,	Report	of	Working	Group	I	(MSMEs)	on	the	work	of	its	twenty-fifth	session	(Vienna,	19-23	October	2015)	A/CN.9/860.	12	See	Economics	Legislation	Committee,	 ‘Corporations	Amendment	 (Crowd-sourced	 funding)	Bill	 2015	[Provisions]	Report’,	(February	2016).	13	ASIC,	Annual	Report	2013-2014,	24-30.	14	See	 Melissa	 S	 Baucus	 and	 Cheryl	 R	 Mitteness,	 ‘Crowdfrauding:	 Avoiding	 Ponzi	 Entrepreneurs	 when	Investing	in	New	Ventures’	(2016)	59	Business	Horizons	37.	
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speculative investments such as that typically involved in innovative business and how this should be 
balanced with creating an environment conducive to innovation?  
Innovators offer considerable opportunity for all economies. Micro, small and medium enterprises 
(‘MSMEs’), start-ups and entrepreneurs potentially have an economic impact that belies their size. 
Not least of this impact is their propensity for innovation and the facilitation of new employment 
opportunities; when successful, their success resonates in associated economic growth and increased 
productivity throughout the economy.15 Even a small number of highly innovative, rapid-growth 
businesses can lead to considerable economic benefit.16 Research emerging from the Organisation for 
Economic Co-operation and Development (‘OECD’) suggests that governments ought to harness this 
potential by introducing targeted innovation strategies that are conducive to entrepreneurial culture 
and aim to increase participation of new business within all sectors of the economy.17 
These OECD recommendations resonate in the Productivity Commission Report, Business Set-Up, 
Transfer and Closure and the recently announced National Innovation and Science Agenda which 
identifies innovation as ‘critical for Australia to deliver new sources of growth, maintain high wage 
jobs and seize the next wave of economic prosperity’.18 Innovation is identified as being vital to all 
sectors of the economy and dependant upon the creation of a ‘culture that backs good ideas and learns 
from taking risks and making mistakes’. 19  These policies that adopt a pro-innovation, pro-
entrepreneurship approach focus upon the economic benefits of entrepreneurship and the value of 
innovation in the long and short term. 
The legal challenge is to recognise that the regulation of crowd-sourced funding is not a simple matter 
of accommodating new fundraising activities within an existing legal framework designed for big 
business. Confining the challenge to how to protect investors or how to regulate the innovative fintech 
would be an opportunity lost and potentially could undermine attempts to create a culture conducive 
to innovation and entrepreneurship. Rather, the law must re-conceptualise its approach to small 
enterprise generally and fundraising in particular so as to be consistent with the broader policy 
ambition of supporting the businesses most likely to need crowd-sourced funding: innovative firms, 
entrepreneurial business, start-ups and other MSMEs. Numerous inquiries have been held looking at 
whether equity crowdfunding should be introduced into Australia and if so how.20 The Corporations 
and Markets Advisory Committee concluded that the existing corporate structures under our 
Corporations Act were unsuitable.21 If we consider the current legal framework, it will become clear 
why that conclusion was entirely correct.  
																																																								15 	Organisation	 for	 Economic	 Co-operation	 and	 Development	 (‘OECD’),	 OECD	 Studies	 on	 SMEs	 and	
Entrepreneurship:	SMEs	Entrepreneurship	and	Innovation	(OECD,	2010)	24.	16	Ibid.	17	Ibid	19.	18	National	Innovation	and	Science	Agenda,	above	n	1;	Business	Set	up,	Transfer	and	Closure,	above	n	1,	5.	19	National	Innovation	and	Science	Agenda,	above	n	1.	20	Murray	 Inquiry,	 above	 n	 1,	 Recommendation	 18;	 Business	 Set	 up,	 Transfer	 and	 Closure.	 above	 n1;	Australian	Government,	Corporations	and	Markets	Advisory	Committee	(CAMAC),	‘Crowd	Sourced	Equity	Funding’	(Final	Report,	May	2014).	21	CAMAC,	above	n	20.		
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The current law 
 
Most Australian businesses fit the profile of small to medium business.22 The most recent ABS 
analysis of business statistics in Australia reveals that micro, small and medium businesses make up 
99% of the 2,100,162 actively trading Australian businesses.23 Micro enterprise is the most dominant, 
comprising 88% of all actively trading businesses in Australia.24 While not all businesses are 
incorporated, the Australian corporate landscape is predominantly composed of small to medium 
sized companies that are unlisted. That is, they do not participate in prescribed financial markets, such 
as the ASX. This is to be expected given that the barriers to entry into prescribed financial markets 
include prerequisites of size and income. This is borne out by ASIC’s statistics on Australian 
Company registrations: Of the 2.2 million companies registered in Australia,25 only 2,252 are listed 
public companies.26 
These ABS statistics must be treated cautiously in this context because they only include businesses 
that are actively trading and have an ABN. Not all holders of an ABN are incorporated. Further, not 
all incorporated entities will choose to obtain an ABN, though there are significant administrative and 
reporting advantages to small and medium incorporated business to do so.27  
Proprietary companies limited by shares far and away dominate the corporate landscape. Proprietary 
companies must not have more than 50 non-employee shareholders and bar a few very limited 
exceptions they cannot do anything that would require disclosure to investors under Chapter 6D of the 
Corporations Act.28 Chapter 6D is better known as the fundraising provisions.29 A public company is 
defined as one that is not a proprietary company.30  
There is considerable attraction to forming a small proprietary company, especially for Australian 
startups. Limited liability is a powerful incentive to incorporate for new businesses. In Australia 
limited liability is only available to incorporated entities, though this is not the case in many other 
countries. The prospect of failure is real among very small companies. Economists routinely point out 
that a business may fail for any number of reasons, but legal analysis of business failure tends to focus 
upon financial failure.31 The impact of failure upon creditors of MSMEs is immense. The insolvency 																																																								22	Australian	 Bureau	 of	 Statistics,	 Report	 8165.0	 Counts	 of	 Australian	 Businesses,	 Including	 Entries	 and	
Exists	 June	 2010	 to	 June	 2014,	 (March,	 2015)	 http://www.abs.gov.au/ausstats/abs@.nsf/mf/8165.0;	Reserve	 Bank	 of	 Australia,	 Small	 Business	 Financial	 Roundtable,	 22	 May	 2012	http://www.rba.gov.au/publications/workshops/other/small-bus-fin-roundtable-2012/pdf/small-bus-fin-roundtable.pdf	accessed	6	November,	2013.		23	Australian	 Bureau	 of	 Statistics,	 Report	 8165.0	 Counts	 of	 Australian	 Businesses,	 Including	 Entries	 and	
Exists	June	2010	to	June	2014,	(March,	2015)	http://www.abs.gov.au/ausstats/abs@.nsf/mf/8165.0.	24	Ibid.	25	As	 at	 June	 2015	 there	 were	 2,245,362	 companies	 registered	 in	 Australia.	 See	 ASIC,	 2015	 Company	Registration	 Statistics	 http://asic.gov.au/regulatory-resources/find-a-document/statistics/company-registration-statistics/2015-company-registration-statistics/#total.		26	ASIC,	Annual	Report	2013-2014,	20.		27 See:	 Australian	 Government,	 Starting	 a	 Business,	 Frequently	 asked	 questions	<http://www.business.gov.au/Information/Frequentlyaskedquestions/StartingabusinessFAQs/Pages/AustralianBusinessNumberABNFAQs.aspx>.	28	Corporations	Act	2001	(Cth),	s	113.	29	Ibid.	30	Corporations	Act	2001	(Cth),	s	9.	31	Economic	analysis	of	business	failure	tends	to	include	subjective	considerations	such	as	the	objectives	and	perspectives	of	the	entrepreneur.	For	an	analysis	of	the	legal	and	economic	perspectives	of	business	failure.	See	Norman	S	Buchanan,	'The	economics	of	corporate	reorganization'	(1939)	54(1)	The	Quarterly	
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statistics released by ASIC consistently reveal a pattern of corporate failure dominated by MSMEs.32 
For example the most recent ASIC report on corporate insolvencies revealed that 79% of external 
administrator’s reports related to companies with less than 20 employees and 85% failed companies 
had assets estimated to be less than $100,000.33 The report revealed that the outlook for creditors of 
failed MSMEs was bleak: ‘97% of creditors of small and medium corporate insolvencies received 0-
11 cents in the dollar’.34  
Proprietary companies range in size and sophistication from one director/shareholder companies to 
large, sophisticated, closely held mining companies, such as Hancock Prospecting Pty Ltd. The 
Corporations Act offers reduced financial reporting requirements for companies with consolidated 
revenue of less than $25 million a year, gross assets less than $12.5million or less than 50 
employees.35 These are defined as small proprietary companies.36 The legal framework for larger 
proprietary companies involves more complex governance and reporting requirements.37 There are 
even more so for public companies. The legal framework for public companies assumes greater 
sophistication and greater complexity, and demands financial reporting extending to audits and annual 
general meetings.38 More officers are required.39 Officers face increased minimum residency 
requirements.40 The registered office must be open to the public on business days.41 Public companies 
can be unlisted. They can list on a prescribed financial market, but there are minimum admission 
criteria associated with the number of shareholders and size.42  
For most start-ups there is considerable attraction to limited liability, but little benefit associated with 
being a public company.43 Start-ups are unlikely to meet the requirements to list. As a result when 
they incorporate it tends to be in a proprietary form, which limits their fundraising options to those 
available to proprietary companies. So say you are a start up. You opt for a limited liability structure 
and incorporate a single director single shareholder company. You have one or two employees. What 
corporate fundraising options are available to you aside from the usual credit facilities you might be 
able to put in place with banks or other lenders, or trade creditors? You are prohibited from engaging 
in activity that would require disclosure under the fundraising provisions in Chapter 6D. Disclosure is 
generally in the form of a prospectus.44 Disclosure is not required where the fundraising falls within 
an exemption. Exemptions include offerings to sophisticated investors or small-scale offerings of less 																																																																																																																																																																												
Journal	 of	 Economics	 28,	 29-31.	 See	 also	 Department	 of	 Industry,	 Innovation,	 Science,	 Research	 and	Tertiary	Education,	Australian	Small	Business	Key	Statistics	and	Analysis,	December	2012,	15-17.	32	ASIC,	 ‘Insolvency	 Statistics:	 External	 Administrators’	 Reports	 July	 2014-June	 2015’,	 (Report	 456,	November	 2015);	 ASIC,	 ‘ASIC	 Reports	 on	 corporate	 insolvencies	 2014-15’	 (15-337MR,	 17	 November	2015)	 <http://asic.gov.au/about-asic/media-centre/find-a-media-release/2015-releases/15-337mr-asic-reports-on-corporate-insolvencies-2014-15/>.	33	Ibid.	34	Ibid.	35	Corporations	Act	2001	(Cth),	ss	45A(2),	292(2).	36	Corporations	Act	2001	(Cth),	ss	45A(2).	37	Corporations	Act	2001	(Cth),	s45A(3),	Chapter	2M.	38	Corporations	Act	2001	(Cth),	Chapter	2M.	See	overview	in	s	285.	39	Corporations	Act	2001	(Cth),	ss	201A,	204A.	40	Corporations	Act	2001	(Cth),	s201A.	41	Corporations	Act	2001	(Cth),	s	146.	42	Corporations	Act	2001	(Cth),	s	9	43	See	for	example	the	ASX	Listing	Rules	<http://www.asx.com/>.	44	Corporations	Act	2001	(Cth),	s	727.	
6		
than 20 investors with a ceiling of no more than $2 million raised over any 12 month period.45 The 
investor is sophisticated in terms of the large sum invested, their investment experience or income.46 
Proposed legislation 
The Corporations Amendment (Crowd-sourced Funding) Bill 2015 was passed through the House of 
Representatives in March of this year. The Bill spent some time with the Senate Economics 
Legislation Committee, which tabled its report in the Senate shortly before the Bill lapsed at the 
prorogation of the parliament on 17 April. While the Bill has been subject to fairly extensive debate 
and criticism, it does appear to have the support in principle of both parties and is likely to pass in 
something close to its present form irrespective of whether and when we next go to election and 
which party emerges the victor. The new regime proposes investor protections including a $10,000 
cap on unsophisticated investors per company per year.47 This will include most members of the 
public. Fintech providing a platform for equity crowdfunding are called CSF intermediaries and they 
will have gatekeeper obligations that are an important element of the investor protections.48 If the 
policy debate involved weighing how to support innovative business through crowd-sourced funding 
on the one hand with how best to support investors on the other, then the resulting bill clearly 
demonstrates that the greater concern appears to be investor protection.  
The lapsed bill proposed a new Part 6D.3A. This part allows unlisted public companies that are small, 
limited by shares and fit within the definition of an eligible CSF company to make an offer for the 
issue of securities.49 The offer must comply with the regulations, be within an issuer cap and not be 
for the purpose of raising funds for investment by the company or a related party in securities, 
schemes or other companies.50 The issuer cap restricts CSF offers to a total of $5 million each year.51 
To be an eligible CSF company, the company must also not be related to a listed company, most 
directors must be resident, and the company must have its principal place of business in Australia.52 
This is not a scheme promoting foreign investment. The company must be small and this is ensured 
by an assets and turnover cap of $5 million.53 This it seems is the sticking point for the opposition in 
the Senate. Prior to the lapsing of the bill, Senator Wong tabled a proposed amendment on behalf of 
the Opposition that both asset and turnover limits be increased to $10million.54 
It is these eligibility requirements that have attracted the most criticism.55 They seem to be looking to 
compartmentalise crowd-sourced funding within the best fit within the Corporations Act, rather than 
looking closely at the nature of the firms that tend to use this type of finance.  
																																																								45	Corporations	Act	2001	(Cth),	s	708.	46	Corporations	Act	2001	(Cth),	s	708(8).	47	Corporations	Amendment	(Crowd-sourced	Funding)	Bill	2015,	Schedule	1,	Main	Amendments,	Part	1	–	Amendment	of	the	Corporations	Act	2001,	inserting	a		new	Part	6D.3A,	s	738G(2).	48	Corporations	Amendment	(Crowd-sourced	Funding)	Bill	2015,	ss	738P,	738Q.	49	Corporations	Amendment	(Crowd-sourced	Funding)	Bill	2015,	s	738G.	50	Ibid.	51	Ibid.	52	Ibid.	53	Corporations	Amendment	(Crowd-sourced	Funding)	Bill	2015,	s	738H.	54	Opposition	Sheet	7865,	29	February	2016.	55	See	Hansard,	Wednesday	10	February	2015,	House	 of	Representatives,	Adam	Bandt	MP,	 1282,	 Terri	Butler	MP,	 1219,	David	Coleman	MP,	 1271-1273,	Natasha	Griggs	MP,	 1278	 -1279;	Ed	Husic	MP,	 1208-1214,	Bert	Van	Manen	MP,	1288-1290,	Julie	Owens	MP,	1274-1276;	Hansard,	22	February	2016,	Senate,	
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There has also been a regulatory response to crowd sourced equity funding. The fintech sector in 
Australia is estimated to have an annual revenue in excess of $1.3 billion dollars.56 Rapid growth and 
innovation in this sector has our regulator playing catch up.57 Nonetheless recent initiatives by ASIC 
seek to be supportive of both start-ups in their formative stages, and established businesses to become 
more sustainable through growth into foreign markets including an innovation hub, taskforce, internal 
working groups and a Digital Finance Advisory Committee.58 The Innovation Hub bears a striking 
resemblance to a number of other ASIC initiatives to introduce behavioural economics into their 
regulatory strategy. This is also evident in ASIC’s approach to a surveillance campaign involving 
businesses with a past history of director misconduct.59 The idea is that by working with the 
businesses early, and nudging them in the direction of compliant behaviour, they are more likely to 
comply with the law and the regulatory framework.60 The Hub appears to have already had some 
success. In March ASIC reported that the Hub has supported 75 innovative start-ups including crowd-
sourced equity funding business, marketplace lending and blockchain business models.61 At least 10 
licences have been granted to businesses that have taken advantage of the Hub’s support.62 
Earlier this year ASIC entered into the Innovation Hubs Cooperation Agreement with its equivalent in 
the UK.63 That regulator, the Financial Conduct Authority established an Innovation Hub a few 
months prior to our own innovation hub, and has already assisted over 200 businesses. This 
agreement is a statement of intended cooperation, and does not seek to legally bind either regulator. It 																																																																																																																																																																												Senator	 Nigel	 Scullion,	 732-735;	 Senate	 Economics	 Legislation	 Committee,	 ‘Corporations	 Amendment	(Crowd-sourced	funding)	Bill	2015	[Provisions]	Report’,,	above	n	12,	Chapter	3,	28.	56	ASIC,	 'British	 and	 Australian	 financial	 regulators	 sign	 agreement	 to	 support	 innovative	 business',	(Media	Release,	MR16-088,	23	March,	2016)	<http://asic.gov.au/about-asic/media-centre/find-a-media-release/2016-releases/16-088mr-british-and-australian-financial-regulators-sign-agreement-to-support-innovative-businesses/>.	57	This	 ‘pacing	 problem’	 is	 a	 known	 regulatory	 issue	when	 dealing	with	 new	 technologies.	 See	 Gary	 E	Marchant,	 Braden	 R	 Allenby	 and	 Joseph	 R	 Herkert	 (eds),	 The	 Growing	 Gap	 Between	 Emerging	
Technologies	 and	 Legal-Ethical	 Oversight:	 The	 Pacing	 Problem	 (Springer,	 2011);	 Braden	 R	 Allenby,	‘Governance	 and	 Technology	 Systems:	 The	 Challenge	 of	 Emerging	 Technologies’	 in	 Gary	 E	 Marchant,	Braden	 R	 Allenby	 and	 Joseph	 R	 Herkert	 (eds),	 The	 Growing	 Gap	 Between	 Emerging	 Technologies	 and	
Legal-Ethical	Oversight	(Springer,	2011)	3;	Kenneth	W	Abbott,	‘Introduction:	The	Challenges	of	Oversight	for	 Emerging	 Technologies’	 in	 Kenneth	 W	 Abbott,	 Gary	 E	 Marchant	 and	 Braden	 R	 Allenby	 (eds),	
Innovative	Governance	Models	for	Emerging	Technologies	(Edward	Elgar	Publishing,	2014)	1.	58 	ASIC,	 'Innovation	 Hub:	 ASIC	 Update',	 (Media	 Release,	 MR15-211,	 5	 August,	 2015)	<http://asic.gov.au/about-asic/media-centre/find-a-media-release/2015-releases/15-211mr-innovation-hub-asic-update/>;	 Greg	 Medcraft,	 ‘Creating	 Growth	 through	 Our	 Markets:	 Using	 the	 Right	Nudge’	(Speech	delivered	at	the	2015	Annual	Stockbrokers	Conference,	Sydney,	Australia,	29	May	2015)	<http://asic.gov.au/about-asic/media-centre/speeches/creating-growth-through-our-markets-using-the-right-nudge/>.	59	G	Tanzer,	‘Rise	of	the	Phoenix:	ASIC	Campaign	Focuses	on	Gatekeepers’	(2014)	Law	Society	Journal	34,	35;	See	ASIC,	ASIC	Surveillance	Targets	Illegal	Phoenix	Activity	(13-253MR,	Publications,	Media	Centre,	9	September	 2013)	 http://asic.gov.au/about-asic/media-centre/find-a-media-release/2013-releases/13-253mr-asic-surveillance-targets-illegal-phoenix-	activity/.	60	Ibid.	61	ASIC,	 'British	 and	 Australian	 financial	 regulators	 sign	 agreement	 to	 support	 innovative	 business',	(Media	Release,	MR16-088,	23	March,	2016)	<http://asic.gov.au/about-asic/media-centre/find-a-media-release/2016-releases/16-088mr-british-and-australian-financial-regulators-sign-agreement-to-support-innovative-businesses/>.	62	Ibid.	63	Innovation	Hubs	Cooperation	Agreement	between	the	Financial	Conduct	Authority	and	the	Australian	Securities	 and	 Investments	 Commission,	 23	 March,	 2016	<http://download.asic.gov.au/media/3797602/fca-asicagreementsigned230316-1.pdf>.	
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is a succinct 6 clause document that sets up the possibility of cooperation without providing much 
detail on how that cooperation will be achieved. The agreement establishes a referral mechanism to 
assist businesses in expanding into new international markets, learning through this process about 
innovation and regulatory challenges encountered by other businesses and regulators.64  
3. Examine that proposed legislation within a framework that suggests that it may not 
succeed in its present form.  
Neo-Schumpeterian theory supports such policy development but cautions that consideration must be 
given to the inter-relationship of the triumvirate of: innovation, access to finance, and social impact. 
Innovation is the hearthstone. In developing law supportive of access to finance for small, innovative 
businesses this inter-relationship must be considered. 65  Hanusch and Pyka propose that a 
comprehensive neo-Schumpeterian theory is composed of:  
three pillars: one for the real side of an economy, one for the monetary side of an 
economy, and one for the public sector. Economic development then takes place in a 
co-evolutionary manner, pushed, hindered and even eliminated within these three 
pillars.66 
 
Each pillar is part of a co-evolutionary relationship oriented towards the future. Consideration of the 
three pillars factors uncertainty into the analysis. Hanusch and Pyka state that:  
The relationships between the three pillars drive or hinder the development of the 
whole economic system in a non-deterministic way. Consider for example the case of 
the financial sector, exaggerating the developments taking place in the real sector and 
leading to dangerous bubble effects, which might cause a breakdown of the whole 
economy. Or think of the case in which the public sector cannot cope with the overall 
economic development, and infrastructure, education and so on become the 
bottlenecks of system development.67   
 
Thus in Hanusch and Pyka’s comprehensive neo-Schumpeterian theory, innovation does not just 
create uncertainty in industry dynamics alone, but also in the financial and public sectors.68  The 
mutual inter-connectedness of the three pillars informs policy development when dealing with 
innovation and access to finance for innovative companies. Dealing with that uncertainty requires a 
future focus on the benefits of innovation and the long term goal: economic growth. The industry 
pillar is informed by Schumpeter’s notion of the creative entrepreneur and the role of innovation. 
Innovation has a very expansive definition in neo-Schumpeterian economics and is not limited to 
product innovation. The second pillar focuses on access to finance and best demonstrates the 
interrelatedness of the pillars because without access to finance, the innovation within industry will 
fail and any benefits to the public sector will be lost. For these businesses crowd-sourced funding is 
an attractive and ideal capital-raising mechanism. The third pillar focuses on the public sector. This is 																																																								64	ASIC,	 'British	 and	 Australian	 financial	 regulators	 sign	 agreement	 to	 support	 innovative	 business',	(Media	Release,	MR16-088,	23	March,	2016)	<http://asic.gov.au/about-asic/media-centre/find-a-media-release/2016-releases/16-088mr-british-and-australian-financial-regulators-sign-agreement-to-support-innovative-businesses/>	65	See	Figure	from	Hanusch	and	Pyka,	above	n	2,	1160,	1164.	66	Ibid	1161.	67	Ibid	1161-1162.	68	Dominik	Hartmann,	Andreas	Pyka	 and	Horst	Hanusch,	 'Applying	Comprehensive	Neo-Schumpeterian	Economics	to	Latin	American	Economies'	(2010)	21	Structural	Change	and	Economic	Dynamics	70,	70.	
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where state action is justified through law and where those disadvantaged can be assisted. Hanusch 
and Pyka consider the pubic sector pillar is critical because ‘Ex ante it is impossible to know who will 
win and who will lose the innovative game’.69 The implicit uncertainty of ‘innovation processes 
throws a veil of ignorance over all economic actors’.70 This then becomes the role of the law, and the 
justification for the law: ‘A society can agree on a social contract to deal with the peculiarities and 
imponderables of innovation processes’.71 That contract is executed by the state and ought to involve 
support for fledgling and uncertain innovation as well as addressing social responsibilities arising in 
the pursuit of innovative success.72 Here that social contract includes the law’s tolerance of failure in 
innovation, and indeed business failure, and yet be supportive of those damaged in its wake. Limiting 
the amount individual investors can invest is one way of accomplishing this. But why is it necessary 
at all? There are no restrictions in place as to how much Australian investors can invest in any single 
other way no matter how speculative the investment or gamble. The nature of crowds online may be 
the distinguishing feature that elevates equity crowdfunding to a special case,73 but this is not 
articulated in the policy development underlying the lapsed Bill. 
This legislation is an opportunity lost. Supporting innovation depends upon access to capital at all 
stages of growth. The safety-first attitude prioritising protection of investors may chokehold access to 
finance and leave the innovators in no better position than they are now. What the proposed 
legislation does do, quite well is to bring CSF intermediaries into the regulatory fold. Proprietary 
company are completely ineligible to participate. Even an unsophisticated start-up proprietary 
company would need to become public in order to be able to take advantage of crowd sourced 
funding. If it did that, then the company would be able to take advantage of the governance 
concessions, but these seem somewhat lacking given their temporary and short-lived relief from the 
full weight of governance and compliance obligations. A critical disconnect is that public companies 
are not the companies that need access to crowd funding. They have long had access to truly 
exemplary traditional crowd funding – via prescribed markets such as the ASX. In the past if a 
proprietary company had engaged in fundraising from the public such as this, ASIC would have 
flexed its regulatory muscle and required the company to become a public company. 74  Now 
proprietary companies must convert in order to take advantage of the new scheme proposed under the 
lapsed Bill. Neither position is ideal – both are premised on an expectation that increased disclosure, 
governance and reporting requirements will be sufficient to protect investors. For nascent, 
unsophisticated entrepreneurial endeavours, the company may not only be at a high-risk stage of its 
development, but it may also lack sophistication itself. Both are factors of concern in self-assessing 
readiness to take on a large number of public shareholders. This is particularly concerning where the 
context in which that self-assessment takes place includes a entrepreneurial drive for growth only 
																																																								69	Hanusch	and	Pyka,	above	n	2,	1160,	1165.	70	Ibid.	71	Ibid.	72	Ibid.	73	Massimo	 G	 Colombo,	 Chiara	 Franzoni,	 and	 Cristina	 Rossi-	 Lamastra,	 ‘Internal	 Social	 Capital	 and	 the	Attraction	 of	 Early	 Contributions	 in	 Crowdfunding’	 (2015)	 39(1)	Entrepreneurship	Theory	and	Practice	75,	76,	94-97;	Eunkyoung	Lee	and	Byungtae	Lee,	‘Herding	Behavior	in	Online	P2P	Lending:	An	Empirical	Investigation’	(2012)	11(5)	Electronic	Commerce	Research	and	Applications	495;	Juanjuan	Zhang	and	Peng	Liu,	‘Rational	Herding	in	Microloan	Markets’	(2012)	58(5)	Management	Science	892;	Gerrit	K	C	Ahlers	et	al,	‘Signaling	in	Equity	Crowdfunding’	(2015)	39(4)	Entrepreneurship	Theory	and	Practice	955,	955.		74	Corporations	Act	2001	(Cth),	ss	113,	165.	
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possible via access to capital otherwise difficult to obtain given the early stage, disruptive or 
innovative nature of the business.  
4. How can we make the most of this opportunity to consider the role of crowd sourced equity 
funding in supporting innovative business, particularly start ups and MSMEs 
Perhaps it is time to re-evaluate the corporate form in Australia. This debate is already taking place on 
the world stage. UNCITRAL’s  Working Group I is developing a legal framework dealing with the 
entire lifecycle of MSMEs, including a simplified approach to formation, dispute resolution, access to 
finance, access to credit and insolvency procedures.75  
The mandate of Working Group I is to identify legal obstacles that stand in the way of MSMEs 
throughout their lifecycle and to develop a legal framework to overcome these obstacles. The work of 
this group will ultimately be directed at and be most relevant to developing countries. Outdated, 
overly complex law has been identified as an obstacle to trade. The goal is to formulate a ‘predictable 
and stable corporate framework to support trade, entrepreneurship and economic progress that 
promotes good commercial behavior and deters corruption’.76 This framework will address formation, 
resolution of disputes, access to finance and credit and restructuring as an alternative to a simplified 
insolvency process. 
Working Group I has met 4 times pursuant to this most recent mandate.77 By the third meeting, the 
secretariat had developed a draft model law on a simplified business entity.78 It has been agreed that 
the working group will “think small first”, so that the model will work exceptionally well for micro 
enterprise.79  
The simplified business entity will be a separate legal entity with limited liability. In every sense the 
entity will be much like a company: Article 2 of the Model Law is remarkably similar to our section 
124, Corporations Act.  The draft Model Law has 39 articles, 20 of which may be immediately 
jettisoned following concerns the model law is already too complex.80 These 20 provisions deal with 
shares and management. At present, Germany and France are suggesting an even more simplified 
model law of just 12 articles, three of which will deal with insolvency, restructuring and the resolution 
of disputes with creditors.  This they say, will reflect the desired approach of thinking small first. The 
European proposal is meeting strong resistance from a discussion encouraging adoption of a model 
currently working exceptionally well in Colombia. The secretariat’s draft is very close to the 
Colombian law, with slight variations to legal terminology. Reservations regarding the Colombian 																																																								75	See:	UNCITRAL,	Report	of	Working	Group	 I	 (MSMEs)	on	 the	work	of	 its	 twenty-second	session	(New	York,	10-14	February	2014)	A/CN.9/800,	2;	UNCITRAL,	Report	of	Working	Group	I	(MSMEs)	on	the	work	of	its	twenty-third	session	(Vienna,	17-21	November	2014),	A/CN.9/825);	UNCITRAL,	Report	of	Working	Group	 I	 (MSMEs	 on	 the	work	 of	 its	 twenty-fourth	 session	 (New	York,	 13-17	April	 2015),	 A/CN.9/831;	UNICTRAL,	Report	of	Working	Group	 I	 (MSMEs)	on	 the	work	of	 its	 twenty-fifth	 session	 (Vienna,	19-23	October	2015)	A/CN.9/860.		76	UNICTRAL,	Report	of	Working	Group	I	(MSMEs)	on	the	work	of	its	twenty-fifth	session	(Vienna,	19-23	October	2015)	A/CN.9/860,	19	77	Ibid.	78	UNCITRAL,	Working	Group	I	(MSMEs),	Twenty-third	session	(Vienna,	17-21	November	2014),	Note	by	the	 Secretariat,	Micro,	 small	and	medium-sized	enterprises:	Draft	model	 law	on	a	single-member	business	
entity	(5	September	2014)	A/CN.9/WG.I/WP.86/Add.1.	79	UNCITRAL,	Report	of	Working	Group	I	(MSMEs	on	the	work	of	its	twenty-fourth	session	(New	York,	13-17	April	2015),	A/CN.9/831,	5.	80	These	 concerns	 were	 raised	 by	 delegates	 attending	 UNCITRAL,	 Working	 Group	 I	 (MSMEs)	 at	 its	Twenty-fourth	session	(New	York,	13-17	April	2015).	
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model include that it places no limits at all on access to limited liability and presumes that the legal 
framework in which it might be implemented will include a strong insolvency regime, a legal regime 
that imposes fiduciary duties on the managers of the entity and a well-financed, efficient regulator, all 
of which may be absent or poorly developed in the developing countries most in need of this model 
law.81  
The work of this Working Group began out of concerns for access to finance. Innovative finance 
models such as crowdsourced equity funding are an almost perfect fit for innovative businesses, 
particularly small business.  
Rather than trying to fit the innovative finance model into our existing corporate structure, a better 
approach would be to embrace rethinking the structure of the corporation entirely. There are some 
excellent examples out there, including the Colombian model that is driving this process.82 In 2008 
Colombia introduced the Simplified Corporation, known by the acronym for its Spanish title SAS.83 
The company is formed via streamlined registration process. It has limited liability and a simplified 
dispute resolution process via arbitration. In short, it was an almost miraculous and immediate 
success. The Working Group has been informed that within 5 years, the SAS ‘completely changed the 
manner in which people do business in Colombia’: 
The SAS has vigorously contributed to the regularization of thousands of businesses that in 
the absence of the benefits afforded by the new law would have remained in complete 
informality. It has also allowed for local and national governments to collect millions of 
dollars in taxes. At the same time, it has fostered an exponential growth in franchise fees 
charged by mercantile registries all over the country. Social security contributions as well as 
other payments to governmental agencies have also boosted within the last five years thanks 
to this new type of business entity. Furthermore, several accounting, legal and managing 
services have also flourished along the new business realities that the SAS has brought about. 
Even more significant still is the impact that this new form has had in the creation of new 
jobs. Statistical analysis suggests that the unemployment rate may have gone down after the 
introduction of this new type of business entity… at least two and a half million people all 
over the country are employed through the existing SAS.84  
Conclusion 
Given that the bill has lapsed the future is uncertain and it is hoped that stakeholders keen to protect 
and promote the interests of innovation, entrepreneurship and start-up culture in Australia can 
continue to press for law that will allow them access to innovative capital raising such as equity 
crowdfunding. Perhaps it is time to rethink the corporate form in Australia. The bulk of Australian 
businesses are MSMEs, yet our corporate law is designed for the complexities presented by large 
enterprises. The present array of corporate forms has little sensitivity to the full spectrum of sizes and 
level of sophistication of companies. This is brought into sharp focus by the difficulties presented in 
seeking to accommodate access to crowd equity funding for the companies most likely to need 
diversity of fundraising options: innovative and entrepreneurial enterprise. A simplified business 																																																								81	Intervention	 of	 the	 Author,	 Observer,	 UNCITRAL,	 Working	 Group	 I	 (MSMEs)	 at	 its	 Twenty-fourth	session	(New	York,	13-17	April	2015).	82	See	UNCITRAL,	Working	Group	 I	 (MSMEs),	 Twenty-second	 Session,	New	York	10-14	February	2014,	
Observations	 by	 the	 Government	 of	 Colombia;	 Note	 by	 the	 Secretariat	 (2	 December	 2013)	A/CN.9/WG.I/WP.83.	83	Ibid	2.	84	Ibid	2-3.	
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entity crafted via a ‘think small first’ approach could be an important first step in building a new 
regime for MSMEs and open up a more supportive environment for entrepreneurship and innovation.  
A new regime dedicated to MSMEs would open up a number of possibilities to support new and small 
enterprises at all stages of their life cycle, including growth. Such a regime could address a range of 
concerns for small enterprises beyond access to finance. These concerns are diverse and include the 
high failure rate of MSMES, cash flow problems arising from late payment of debts, the cost and 
personnel burden of dispute resolution, abuse of limited liability and wrongdoing in closely held 
companies. As has been outlined today, MSMEs fail at high rates and when they do fail, they tend to 
fail cataclysmically, but there is no dedicated insolvency regime for small entities.85 A simplified 
dispute resolution process for investors and shareholders of small business may also assist in efficient 
and cost effective resolution of disputes. Difficulties arising with the legal fiction of the separate legal 
entity are particularly acute in small closely held companies.86 By recognising the spectrum of size, 
scale and sophistication among proprietary companies, more could be done to add clarity around 
abuse of limited liability and other wrongdoing in small closely held companies, such as for example 
in phoenix activity. Small entities in particular may benefit from the introduction of a dedicated 
scheme to address cash flow issues arising from late-payment such as that in the United Kingdom.87 
Looking closely at access to finance, other possibilities should also be considered such as a dedicated 
security exchange for small entities.88 The Productivity Commission has recognised tax issues for 
small entities and recommended that even these could be addressed by a new corporate entity.89 This 
should be pursued in light of the range of barriers faced by all small entities, including those that are 
unique or exacerbated for entrepreneurial and innovative business.  
The suggestion of a new entity for innovative business is not novel. Internationally, UNCITRAL is 
developing a potentially useful model.90 In Australia there has been some identification of the limits 
of the present taxonomy of companies. The Senate Economics Legislation Committee considering the 
now lapsed Bill acknowledged submissions suggestive of expanding our notion of companies for 																																																								85	See	earlier	discussion.	86	Consider	 for	 example,	 phoenix	 activity.	 See	 Anne	 Matthew,	 ‘The	 Conundrum	 of	 Phoenix	 Activity:	 Is	Further	Reform	Necessary?’	(2015)	23	Insolvency	Law	Journal		116.	87	Department	 for	Business,	 Innovation	and	Skills	and	The	Rt	Hon	Matt	Hancock	MP,	 ‘Prompt	payment:	implementing	 the	 duty	 on	 large	 companies	 to	 report	 on	 payment	 practices	 and	 policies’	 (Written	Statement	 to	 Parliament,	 20	 March	 2015)	 <https://www.gov.uk/government/speeches/prompt-payment-implementing-the-duty-on-large-	 companies-to-report-on-payment-practices-and-policies>.	Note	 also	 the	 Consultation	 paper:	 <https://www.gov.uk/government/consultations/business-payment-practices-and-policies-duty-	 to-report>;	 see	 also	 Summary	 of	 Responses	 to	 the	 consultation	 paper:	<https://www.gov.uk/government/consultations/business-payment-practices-and-policies-duty-	 to-report>;	 see	 also	 Prompt	 Payment	 Code:	 <http://www.promptpaymentcode.org.uk/>;	Andrew	Erridge,	‘Involvement	 of	 SMEs	 in	 public	 procurement’	 (1998)	 2	 Public	 Procurement	 Law	 Review	 37,	 41;	 Sue	Arrowsmith,	 ‘Public	 Procurement	 as	 an	 Instrument	 of	 Policy	 and	 the	 Impact	 of	 Market	 Liberalisation’	(1995)	111(2)	Law	Quarterly	Review	235;	Vanessa	Finch,	‘Late	payment	of	debt:	Rethinking	the	response’	(2005)	18(3)	 Insolvency	Intelligence	38;	Francis	Chittenden	and	Richard	Bragg,	 ‘Trade	Credit,	Cash-flow	and	SMEs	in	the	UK,	Germany	and	France’	(1997)	16(1)	International	Small	Business	Journal	16;	Salima	Y	Paul	and	Rebecca	Boden,	‘Size	Matters:	The	late	payment	problem’	(2011)	18(4)	Journal	of	Small	Business	
and	Enterprise	Development	732;	Tungsten,	Late	payments	put	a	quarter	of	UK	SMEs	at	risk	of	insolvency	(10	 August	 2015)	 <https://www.tungsten-network.com/press-releases/2015-late-payments-put-a-quarter-of-uk-smes-at-risk-of-insolvency/>.	88	OECD,	New	Approaches	 to	SME	and	Entrepreneurship	Financing:	Broadening	 the	Range	of	 Instruments	(OECD,	2015).		89	Business	Set	up,	Transfer	and	Closure,	above	n	1,	Recommendation	3.1,	93-95.	90	See	discussion	above.	
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small business.91 CAMAC has identified structural difficulties with the choice of corporate form 
available in accommodating this type of funding and suggested a new form that could be adopted for 
a limited time.92 Given that the Bill has lapsed, there is time and opportunity now to revisit these 
earlier suggestions and to take this moment to reconsider the role that the corporate form will play in 
facilitating entrepreneurial and innovative business through the lens provided: access to capital.  
																																																								91	Senate	 Economics	 Legislation	 Committee,	 ‘Corporations	 Amendment	 (Crowd-sourced	 funding)	 Bill	2015	[Provisions]	Report’,	above	n	12,	15-16	citing	Submission,	CrowdfundUp,	1.1-1.2,	Submission	King	&	Wood	Mallesons,	5.	King	&	Wood	Mallesons,	at	page	3	of	their	submission,	went	further	and	challenged	the	public/private	company	divide	asking	‘why	the	two	forms	of	company	are	now	needed	when	this	is	now	out	of	line	with	key	international	markets’.		92	CAMAC,	above	n	20.	
